ITEM NO. m

STAFF REPORT

DATE: SEPTEMBER 18, 2012

Ty HONORABLE MAYOR AND CIT{.CO .
FROM: ROD FOSTER, CITY MANAGER

PREPARED BY: DEAN DERLETH, CITY ATTORNEY

SUBJECT: APPROVAL OF SUBLEASE AGREEMENT AND CONSENT TO
SUBLEASE AGREEMENT
RECOMMENDED ACTION

It is recommended that the City Council take the following actions: (1) approve the Sublease
Agreement between the City and Ernest and Gary Grossich; (2) approve the Consent to Sublease
Agreement between the City, Union Pacific Railroad and Ernest and Gary Grossich.

GOAL STATEMENT

The proposed action will support the City’s goal to achieve a final settlement of litigation
matters.

BACKGROUND

As reported out of closed session on August 21, 2012, the City Council has reached a settlement
agreement with Gary Grossich and Ernest Grossich involving two lawsuits and a claim. As part
of the settlement, the parties agreed to allow the Grossichs to enter into a sublease agreement for
a portion of the right-of-way property owned by Union Pacific and leased by the City. The
Sublease Agreement and the Consent to Sublease require open session consideration and
approval.

ISSUES/ANALYSIS

The Sublease Agreement, attached to this report, provides the terms of a sublease between the
City and the Grossichs. The terms include that the City will sublease to the Grossichs part of the
right-of-way adjacent to the Grossichs property, and the sublease area barrier will generally run
parallel to the bike path, at a point that is 7 feet from the edge of the bike path. The City will
treat the long term storage of automobiles and auto parts/accessories as a legal non-conforming
use, subject to all legal restrictions on legal non-conforming uses, including applicable Colton
Municipal Code provisions. In addition, the City will construct an 8 foot block wall to divide
and shield the sublease area from the remainder of the right-of-way and the public bike path,
with the Grossichs contributing a portion of the cost. The sublease will last for the duration of
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the City’s lease term. If the City extends its lease with Union Pacific, the sublease will also be
extended. The Grossichs will pay to the City the same lease rate that the City pays to Union
Pacific. Grossich will be responsible for repairing and maintaining the sublease area barrier on
the sublease side, including the integrity of the barrier footings, and will be required to repair any
damages arising out of or incident to the acts, omissions or willful misconduct of Grossich or
their employees, agents, representatives, invitees or trespassers on the sublease area. The City
will be responsible for repairing and maintaining the sublease area barrier on the public bike path
side, including maintaining the structural integrity of the soil surrounding the footings. Grossich
will obtain insurance for the sublease area, and will indemnity the City against any liability for
injuries occurring on the sublease area, or in connection with the sublease arca barrier to the
extent caused by their failure to maintain or repair the barrier.

The Consent to Sublease Agreement will provide Union Pacific’s written authorization for the
sublease. As a condition to Union Pacific’s consent, they require that the Grossichs’ waive any
claim of prescriptive rights against the right-of-way property and recognize Union Pacific’s
ownership of the right-of-way.

FISCAL IMPACTS

As part of the sublease, the Grossichs will pay rent to the City for the sublease area at a rate
equal to the amount the City pays to Union Pacific Railroad for its lease on that portion of the
right-of-way property. The City’s estimated cost for construction of the barrier wall will be
approximately $43,000. The Grossichs will contribute up to $5,635 of the cost of constructing
the wall. The City will also install a curb-cut off on 10th Street for access to the public alley and
the Grossichs property, which is estimated to cost approximately $1,500. Repair and
maintenance costs are not expected to be significant in the foreseeable future.

ALTERNATIVES

1. Provide alternative direction to staff.

ATTACHMENTS

(1) Sublease Agreement between City of Colton and Ernest Grossich and Gary Grossich

(2) Consent to Sublease Agreement between Union Pacific Railroad, City of Colton, Ernest
Grossich and Gary Grossich
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ATTACHMENT 1

SUBLEASE AGREEMENT BETWEEN
CITY OF COLTON AND ERNEST GROSSICH AND GARY GROSSICH
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SUBLEASE AGREEMENT
by and between

CITY OF COLTON, CALIFORNIA,
as Sublessor

and

ERNEST GROSSICH, INDIVIDUALLY AND AS TRUSTEE OF THE GROSSICH
FAMILY TRUST, AND GARY GROSSICH,
" as Sublessce

Dated as of [June 1, 2012]
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SUBLEASE AGREEMENT

THIS SUBLEASE AGREEMENT (“Sublease Agreement”), dated as of [June 1, 2012],
is by and between the CITY OF COLTON, a general law city and municipal law corporation,
duly organized and existing under and by virtue of the laws of the State of California, as
Sublessor (the “City”), and ERNEST GROSSICH, Individually and as Trustee of the
Grossich Family Trust, and GARY GROSSICH, as Sublessees (the “Grossiches™);

WITNESSETH:

A, Whereas Union Pacific owns certain right-of-way property within the City, and on
September 11, 2000, the City and Union Pacific Railroad Company (“Union Pacific”) entered
into a Lease Agreement for this right-of-way property for beautification and weed control
(“Lease Agreement™). On April 14, 2004, the City and Union Pacific entered into a Supplement
to Lease Agreement, wherein the City leased the right-of-way for a hike and bike trail,
beautification, and purposes incidental thereto, for a period of 20 years, to commence on January
1, 2004 and expire on December 31, 2023, for a total rent of Twenty Thousand dollars ($20,000)
(“Supplement to Lease Agreement™), which amount the City paid. A copy of the Lease
Agreement is attached hereto as Exhibit “A* and is incorporated herein by reference. A copy of
the Supplement to Lease Agreement is attached hereto as Exhibit “B* and is incorporated herein
by reference. '

B. Whereas the Grossiches own two parcels of property within the City that are
adjacent to the Union Pacific right-of-way at 320 East F Street, which parcels are identified as
APN 0162-105-01 and APN 0162-105-04 (the “Grossich Property”), and whereas the Union
Pacific right-of-way parcel that is adjacent to the Grossich Property and a part of the City’s lease
is identified as APN 0162-105-05 (the “Subject Property”). The Subject Property and the
Grossich Property together form a triangle-shaped parcel that is generally bound by 10th Street,
F Street and Colton Avenue in the City.

C. Whereas on May 4, 2007, the City filed a Complaint against the Grossiches, in a
case entitled City of Colton v. Ernest Grossich $.B.S.C. Case No. CIVSS701112 (the “First
Action”). The Grossiches filed a Cross-Complaint in the First Action against the City and Union
Pacific. On December 20, 2010, the Court entered a Judgment and Permanent Injunction in
favor of the City on its Complaint, and in favor of the City and Union Pacific on the Grossiches’
Cross-Complaint in the First Action. On February 18, 2011, the Grossiches filed a notice of
appeal of the First Action, which appeal is pending in the Court of Appeal of the State of
California, Fourth Appellate District, Division Two, Case No. E053120.

D. Whereas on November 306, 2009, the Grossiches filed a Complaint against the
City and certain current and former City officials in a case entitled Gary Grossich et. al. v. City
of Colton et. al, SB.S.C. Case No. CIVDS917057 (the “Second Action™), which case is
currently pending in the Superior Court. The City, the Grossiches, Union Pacific and the named
City officials are settling the First Action and Second Action, and as a term of the settlement, the
City and the Grossiches agreed to enter into this Sublease Agreement whereby the Grossiches
will sublease a portion of the Subject Property as defined herein (the “Sublease Area”), with the
consent of Union Pacific. The Consent to Sublease, which will be executed concurrently
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between the City, the Grossiches and Union Pacific, is attached hereto as Exhibit “C” and is
incorporated herein by reference.

E. Whereas in consideration of the right of possession of, and the use and enjoyment
of the Sublease Area during the term of this Sublease Agreement, the Grossiches agree to make a
certain Sublease Payment, as defined herein. The Sublease Area is defined as set forth on the
map of the Subject Property attached hereto as Exhibit “D.”

F. Whereas the City and the Grossiches agree to mutually cooperate now and
hereafter, to the extent possible, in order to sustain the intent of this Sublease Agreement and the
bargain of both parties hereto.

AGREEMENT

NOW, THEREFORE, for and in consideration of the premises and the covenants
hereinafter contained, the City and the Grossiches hereto hereby formally covenant, agree and
bind themselves as follows:

ARTICLE I

SUBLEASE OF PROPERTY; TERM; LEASE PAYMENTS; USES; CONSENT TO BE
BOUND

Section 1.01. Sublease of a Portion of the Subject Property. The City hereby
subleases a portion of the Subject Property, i.c. the Sublease Arca, to the Grossiches. The
Sublease Area is defined on the map of the Subject Property, attached hereto as Exhibit “D™ and
incorporated herein by reference. The Sublease Area generally includes that portion of the
Subject Property between 10th Street and F Street from the property line between the Grossich
Property and the Subject Property, to a line that is seven feet north and west of the edge of the
existing hike and bike trail as it runs parallel to Colton Avenue, which line shall divide the
Sublease Area from the remainder of the Subject Property.

Section 1.02. Term. The term of this Sublease Agreement commences on June 1, 2012,
and ends on December 31, 2023, The City and the Grossiches agree that if the City extends the
term of its lease with Union Pacific beyond the current December 31, 2023 expiration date, as set
forth in the Supplement to Lease Agreement, then the City and the Grossiches will amend this
Sublease Agreement and exiend the term to correspond to the same extension of the Lease
Agreement between the City and Union Pacific, provided that Union Pacific consents to such an
extension of the Sublease Agreement. This Sublease Agreement will automatically terminate in
the event that the Lease Agreement between the City and Union Pacific terminates for any
reason. Subject to Section 3.03 herein, this Sublease Agreement will terminate if the Grossiches
sell, assign, lease or otherwise transfer any portion of their interest in this Sublease Agreement or
the Sublease Area to any person or entity.
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Section 1.03. Sublease Payment.

(a) Sublease Rental Obligations. The Grossiches agree to pay the City a one
time payment of Four Hundred Two Dollars and Fifty Cents ($402.50) for their use of the
Sublease Area from June 1, 2012 to December 31, 2023 (the “Sublease Payment”). The
Grossiches shall pay this amount by way of a check made payable to the City of Colton,
and shall deliver the check to the City Manager, Rod Foster, on or before August 30,
2012, This Sublease Payment represents an approximate corresponding per square foot
value for the Sublease Area that the City paid to Union Pacific for the entire right-of-way
for a 20 year term under the Supplement to Lease Agreement, which value was then
prorated to account for the Sublease Agreement term of 11.5 years. If this Sublease
Agreement is terminated for any reason other than the Grossiches’ default, then the City
will reimburse the Grossiches consistent with the same reimbursement calculation as set
forth in Article II.B of the Supplement to Lease Agreement. In the event that the term of
the Lease Agreement between the City and Union Pacific is extended beyond the current
December 31, 2023 expiration date, the City and the Grossiches agree that the Grossiches
will pay the same per square foot per year value to the City that the City will pay to
Union Pacific under any such extension of the Lease Agreement, and that this Sublease
Agreement will be amended to reflect the change in term and Sublease Payment at such
time as the Lease Agreement is amended.

(b)  Additional Payments. In the event that Union Pacific ever requests that
the City reimburse it for any property taxes or assessments levied on the right-of-way
pursuant to Section 4 of Exhibit B of the Lease Agreement, or Article VI, Section 4 of the
Supplement to Lease Agreement, the Grossiches agree that they will reimburse the City
for the pro rata share of such taxes or assessments based on the ratio of the square footage
of the Sublease Area to the square footage of the entire right-of-way. The City and the
Grossiches agree to work in good faith to determine an agreed upon ratio, or in the
alternative to share in the cost of determining an exact square footage of the right-of-way
and the Sublease Area, at such time as the per square foot rental obligation shall change
pursuant to Section 1.03(a) herein, or in the event that any taxes or assessments shall
become due and owing to Union Pacific.

Section 1.04. Allowable Uses of the Sublease Area. The Grossiches may only use the
Sublease Area for uses allowed under all applicable Federal, State and local laws, including the
City’s Municipal Code. The Grossiches have used and are currently using a part of the Sublease
Area for the storage of automobiles and automobile-related parts and accessories. The City
deems the current use to be a legal non-conforming use pursuant to the City’s Municipal Code,
including Chapter 18.46 (Nonconforming Structures and Uses). For the term of this Sublease
Agreement and any extension thereof, the Grossiches may continue the current use of the
Sublease Area as a legal non-conforming use, subject to all rules and restrictions as set forth in
the Municipal Code, including Chapter 18.46. In addition to any change of use restrictions
provided for in the City’s Municipal Code, including Chapter 18.46, and their corresponding
impact on the legal non-conforming status of the automobile and automobile-related parts and
accessories storage, if the Grossiches change the use of the Sublease Area at any time during the
term of the Sublease Agreement or any extension of the Sublease Agreement, the Grossiches
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must first obtain the consent of the City, which shall not be unreasonably withheld, but which
can take into account whether such use is allowed under applicable Federal, State and local laws,
including the City’s Municipal Code. One factor in determining the City’s consent will be the
consent of Union Pacific to the proposed changed use. The Grossiches must also comply with
Section 7 of Exhibit B of the Lease Agreement and Article VIII, Section 7 of the Supplement to
Lease Agreement, and shall not allow for any Hazardous Substances (as defined in the Lease
Agreement) to be located or stored upon the Sublease Area, except as otherwise permitted in the
Lease Agreement and Supplement to Lease Agreement.

Section 1.05. Consent to be Bound. With the exception of the allowable uses for the
Sublease Area as set forth in Section 1.04 herein, the Grossiches hereby agree to bound by all
covenants and obligations of the Lease Agreement and Supplement to Lease Agreement as it
relates to the Sublease Area, including but not limited to the lessee’s obligations of maintenance,
insurance, indemnification, storage of Hazardous Substances, and the vacation of the Sublease
Area upon termination under said agreements. The Grossiches’ consent to be bound is for the
benefit of Union Pacific.

ARTICLE 11

MAINTENANCE; INSURANCE; AND INDEMNITY

Section 2.01. Construction of the Sublease Area Barrier. On or before December 31,
2012, the City will remove the temporary fence that currently exists on the Subject Property at
the edge of the hike and bike path landscaping, and will install a barrier that will separate the
Sublease Area from the remainder of the Subject Property (the “Sublease Area Barrier”). The
Sublease Area Barrier will also enclose the Sublease Area such that the storage of automobiles
and automobile-related parts and accessories will be adequately shielded from public view to the
satisfaction of the City. The Sublease Area Barrier will consist of an eight foot (8°) tall split-face
masonry wall, and the City will also install landscaping and irrigation along the Sublease Area
Barrier. The Grossiches will reimburse the City a total sum of Five Thousand, Six Hundred
Thirty Five dollars ($5,635) for their share of the construction of the Sublease Area Barrier, or
such other amount as may be determined by Paragraph 5 of the Settlement Agreement between
the City and the Grossiches.

Section 2.02. Maintenance of the Sublease Area and Sublease Area Barrier.
Throughout the term of this Sublease Agreement and any extensions thereof, as part of the
consideration for the rental of Sublease Area, the Grossiches shall be responsible for the
maintenance of the Sublease Area and the side of the Sublease Area Barrier facing the Sublease
Area, including maintaining the structural integrity of the soil surrounding the footings for the
Sublease Area Barrier, as well as any repair to the Sublease Area or Sublease Area Barrier in any
manner arising out of or incident to the acts, omissions or willful misconduct of the Grossiches,
or their employees, agents, representatives or invitees, or trespassers on the Sublease Area. The
Grossiches shall maintain the Sublease Area and Sublease Area Barrier facing the Sublease Area
to a reasonable and standard condition and in compliance with all applicable laws, including the
City’s Municipal Code, and shall maintain the Sublease Area so that it is free of nuisances,
waste, debris, or other hazardous conditions. The City shall be responsible for the maintenance
of the Sublease Area Barrier facing the remainder of the Subject Property, including maintaining
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the structural integrity of the soil surrounding the footings for the Sublease Area Barrier, as well
as any repair to the Sublease Area Barrier in any manner arising out of or incident to the acts,
omissions or willful misconduct of the City or their employees, agents or representatives, or third
parties.

The Grossiches waive the benefits of subsections 1 and 2 of Section 1932, Section
1933(4) and Sections 1941 and 1942 of the California Civil Code, but such waiver does not limit
any of the rights of the Grossiches under the terms of this Sublease Agreement.

Section 2.03. Insurance Obligations. Prior to the August 30, 2012, the Grossiches shall
procure, and maintain for the duration of this Sublease Agreement and any extensions thereof, a
policy of insurance against claims for injuries to persons or damages to property which may arise
from or in connection with the Sublease Area and Sublease Area Barrier. The policy of
insurance must contain general liability insurance in the amount of One Million dollars
(31,000,000) per occurrence for bodily injury, including death, personal injury and property
damage, and a One Million dollar ($1,000,000) general aggregate limit, and the policy must
otherwise comply with all requirements of Article XIV of the Supplement to Lease Agreement.
If the policy includes any deductible or self-insured retention in excess of One Thousand dollars
($1,000), the parties agree that the City must first approve such deductible or self-insured
retention. The general liability policy must contain the following provisions for the benefit of
the City and Union Pacific: (i) the Sublease Area and Sublease Area Barrier shall be included in
the policy coverage area; (ii) the City and Union Pacific, and their respective officers, officials,
employees, agents and volunteers are to be covered as additional insureds with respect to liability
arising out of the Grossiches’ use and occupancy of the Sublease Area, (iii) the policy shall be
one of primary insurance, while any insurance or self-insurance maintained by the City or Union
Pacific, and their respective officers, officials, employees, agents and volunteers shall be excess
insurance and shall not contribute to the Grossiches’ policy, and {iv) the policy shall be endorsed
to state that coverage shall not be canceled, except after 30 days’ prior written notice by certified
mail, return receipt requested, has been given to the City. The Grossiches agrees to procure and
maintain at all times a policy of insurance with an insurance company that has a current A.M.
Best’s rating of no less than B:VII, and that is authorized to transact business in the State of
California. The Grossiches further agrees to furnish the City with original certificates and
amendatory endorsements effecting coverage required by this Section. All certificates and
endorsements must be received and approved by the City.

Section 2.04. Indemnity Obligations. The Grossiches shall indemnify, defend and
hold the City and Union Pacific, and their respective officials, officers, employees, agents and
volunteers free and harmless from any and all liability from loss, damage, or injury (including
reasonable attorneys’ fees and costs) to any property or persons in any manner arising out of or
incident to (i)} the entry upon the Sublease Area by the Grossiches, their invitees or any
trespasser; (ii) the use and occupancy of the Sublease Area by the Grossiches, their invitees or
any trespasser; (iil) any incident involving the Sublease Area Barrier, to the extent caused in
whole or in part by the Grossiches’ failure to maintain or repair the Sublease Area Barrier as
provided for in Section 2.02 above, that results in any personal injury, death or property damage
of any kind, and (iv) the failure of the Grossiches to fulfill any of their obligations pursuant to
this Sublease Agreement.
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ARTICLE I

OTHER SUBLEASE PROVISIONS

Section 3.01. Eminent Domain. The Grossiches agree to comply with and adhere to
Section 19 of Exhibit B to the Lease Agreement regarding any condemnation, or sale in lieu of
condemnation, of the Sublease Area.

Section 3.02. Abatement of Sublease Area in the Event of Damage or Destruction.
In the event that any improvements on the Sublease Area are damaged or destroyed by fire or
other casualty, the Grossiches agree to comply with and adhere to Section 6.C of Exhibit B of the
Lease Agreement.

Section 3.03. Assignment by the Grossiches. The Grossiches may not sell, assign,
lease or otherwise transfer any of their rights or obligations under this Sublease Agreement, or
any part of the Sublease Area, without the prior approval and written consent of the City, which
shall not be unreasonably withheld. The Grossiches also may not sell, assign, lease or otherwise
transfer any of their rights or obligations under this Sublease Agreement, or any part of the
Sublease Area, unless Union Pacific firsts consents in writing to such transfer. Any attempt by
the Grossiches to sell, assign, lease or otherwise transfer the rights and obligations under this
Sublease Agreement or any part of the Sublease Area without first obtaining written consent
from the City and Union Pacific shall be deemed an Event of Default, as defined herein.

Section 3.04. Liens. The Grossiches agree to comply with Section 9 of Exhibit B to the
Lease Agreement regarding liens, and they shall not allow any liens to attach to the Sublease
Area for any services, labor or materials furnished to the Sublease Area or otherwise arising from
the Grossiches’ use of the Sublease Area. The City shall have the right to discharge any such
liens at the Grossiches’ expense.

Section 3.05. Amendment of Sublease Agreement. This Sublease Agreement may not
be amended except in writing by the parties hereto. Amendments to this Sublease Agreement
will not be valid unless they are first approved in writing by Union Pacific

Section 3.06. Notices. During the Term of this Sublease Agreement and any extensions
thereof, the City shall provide written notice to the Grossiches of any Event of Default, as
defined herein, or any material changes to the Lease Agreement or Supplement to Lease
Agreement between the City and Union Pacific, by mailing such notices via certified mail to the
following address: 320 East F. Street, Colton, CA 92324; Attention Ernest and/or Gary Grossich.
The Grossiches shall provide written notice to the City of any required notification under this
Sublease Agreement by mailing such notice via certified mail to the City at the following
address: 650 North La Cadena Drive, Colton, CA 92324; Attention City Manager.

Section 3.07. Disclaimer of Warranties — As Is. The Grossiches accept the Sublease
Area in its present condition with all faults, whether patent or latent, and without warranties or
covenants, express or implied. The Grossiches acknowledge that the City shall have no duty to
maintain, repair or improve the Sublease Area.
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ARTICLE IV

EVENTS OF DEFAULT AND REMEDIES

Section 4.01. Events of Default Defined. Any one or more of the following events
constitutes an Event of Default hereunder:

(a) Failure by the Grossiches to pay any Lease Payment or other payment
required to be paid hereunder at the time specified herein.

(b)  Failure by the Grossiches to observe and/or perform any covenant,
condition or agreement on its part to be observed or performed hereunder, other than as
referred to in this Sublease Agreement, for a period of 14 days after written notice
specifying such failure and requesting that it be remedied has been given to the
Grossiches by the City.

(c) Failure by the Grossiches to obtain the City’s and Union Pacific’s written
consent prior to assigning, leasing, selling or otherwise transferring its interests and
obligations under this Sublease Agreement or to the Sublease Area.

(d) Using the Sublease Area for a use that is not otherwise permitted under
Section 1.04 of this Sublease Agreement.

(e) Failure by the Grossiches to maintain the Sublease Area and/or Sublease
Barrier to the standards set forth in Section 2.02 of this Sublease Agreement.

® Failure by the Grossiches to obtain or maintain at all times the required
levels of insurance as set forth in Section 2.03 of this Sublease Agreement.

Section 4.02. Default, Notice and Opportunity to Cure. If either party breaches this
Sublease Agreement or otherwise commits an Event of Default, then the party believed to have
breached or committed an Event of Default shall have the opportunity to cure the specified
breach or default. However, this opportunity to cure shall only be afforded one time in any one
year period for any breach or default of any one specified provision, and if either party commits
the same breach or default of any provision of this Sublease Agreement more than one time in
any one year period, that party shall not have an opportunity to cure for the second breach or
default. In the event of any breach or default where the opportunity to cure has not previously
been exhausted, the non-breaching or defaulting party shall give written notice to the breaching
or defaulting party in accordance with Section 3.06, and the breaching or defaulting party shall
then have 14 days to cure any such breach or default. The non-breaching party may not pursue
any enforcement action if the breaching or defaulting party fully complies and cures the breach
or default within the 14-day period.

Section 4.03. Remedies on Default. Whenever any Event of Default has happened and
is continuing, and has not otherwise been cured in accordance with Section 4.02, the City may
exercise any and all remedies available under law or granted under this Sublease Agreement.
Each and every covenant hereof to be kept and performed by the Grossiches is expressly made a
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condition and upon the breach thereof the City may exercise any and all rights available at law or
granted hereunder.

Section 4.04. Agreement to Pay Attorneys’ Fees and Expenses. Should any party to
this Sublease Agreement reasonably retain counsel for the purpose of enforcing or preventing the
breach or default of any provision of this Sublease Agreement, including but not limited to,
instituting or defending any action or proceeding to enforce any provision of this Sublease
Agreement, for damages by reason of any alleged breach or any provision hereof, for declaration
of such parties’ rights or obligations hereunder, for an eviction from the Sublease Area, or for
any other judicial remedy, then, if said matter is settled by arbitration or judicial determination,
the prevailing party shall be entitled to be reimbursed by the losing party for all costs and
expenses incurred thereby, including, but not limited to, reasonable attorneys' fees and costs.

ARTICLE V

MISCELLANEOUS PROVISIONS

Section 5.01. Binding Effect. This Sublease Agreement inures to the benefit of and is
binding upon the Grossiches and the City.

Section 5.02. Severability. If any provision of this Sublease Agreement is held invalid
or unenforceable by any court of competent jurisdiction, such holding will not invalidate or
render unenforceable any other provision hereof.

Section 5.03. Execution in Counterparts. This Sublease Agreement may be executed
in several counterparts, each of which is an original and all of which constitutes one and the
same instrument.

Section 5.04. Applicable Law. This Sublease Agreement is governed by and construed
in accordance with the laws of the State,

Section 5.05. Captions. The captions or headings in this Sublease Agreement are for
convenience only and in no way define, limit or describe the scope or intent of any provisions or
section of this Sublease Agreement.

IN WITNESS WHEREOF, the Grossiches and the City have caused this Sublease
Agreement to be executed in their respective names by their duly authorized officers, all as of the
date first above written.

[Signatures on the Following Page]
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SIGNATURE PAGE FOR SUBLEASE AGREEMENT BY AND BETWEEN CITY OF
COLTON, CALIFORNIA, AS SUBLESSOR AND ERNEST GROSSICH
INDIVIDUALLY AND AS TRUSTEE OF THE GROSSICH FAMILY TRUST, AND
GARY GROSSICH, AS SUBLESSEE [DATED AS OF JUNE 1, 2012

Dated: August ¥, 2012

MM /

ERNEST GROSSICH, Individually and as
Trustee of the ERNEST GROSSICH FAMILY
TRUST

Dated: August & , 2012

Dated: August  , 2012 CITY OF COLTON

By: SARAH S. ZAMORA, Mayor

Aftest:

By: EILEEN C. GOMEZ, City Clerk

Page 9 of 9
23152.06161\7395325.4

5Y



LEAS

T

have Skéciited

PACIFIC RATIROAR.CO

S A‘.'., -
ot oA
Manager - Resl

. ' Exhibit 39 - 000001



\\,Mpv T TN

s, P PR P

7 EANANG
RIS\ RNV R

%, vk

\
X L
P IR B N R

AN

v

RS,
/3«4.2. Ry

e
RN

r
&,
N

KAULIANY ADL%03 A
¥ & meing e B bam

rt
2
B )

N

o ; WA AN WL PR
» L ’ ;
R PR \..\.,\\ / 4 ./?..ﬂ\.ﬁ. \\\.\H/U/...H/Hm/(\\\“ \\..fo.’ -1 .\..w.h .u‘nb
vy o . o &Ry PR - AT A\ o "X Bos 4
o1 s ot s o i L L L tffl/w/,. - n\\n/ i w‘\\/(w‘\ﬁ‘u\? N
TORZ 60 INN3 Susss 1 I s e vk Dy ifaag Hmakt vol Poan . Tamtd mermny <bong T r..}mw.._.i o ....a//.;d..ﬂ.\..‘,...ﬁ. Z4 r\?Iﬁ TNN
o :m:fﬁd AR B3 QRIS SO W apaetbi W Py Ay 400 padian g i e W vy ./_/ \q\\/. d ‘/ \.ﬂ\\\» \\\ / hY
. ) MR M ene Hva A, e BN p .\
" .__..._i‘.sﬁ:. L e oy R R WA wvn._WM Y u;.wev N\ //
wa . T L ,.,
- b : : -
o . ) | _ /4 P

56



¥ Liana

s T el
LUBIYN ©

TAGagEIT | o

_._.—n..u

I

e it AP ¢

T2ruyys ) HOLHPHD

FUIETE e A gt LTS IS VLTI s DT w43 ke § wiiat e $rhot by LR

e 1 1 e R - T WML TR P P 28 £ bkt | o Yo et T

ThITI G D AT ahe NIHIBE]D Y (e AR T30 By so e CpEE T TR A} 4R L S v e R e iw laapay futds
UG YN I PAZHT R I W L sy 5 ), Uy HE SR TG O LAY 1) Wi, Mo e W B ey,
s SECT TN 0 aE YA e LN I T T L T
TAUS L MY AL IDEAL AN K T PO WG b e LR e R T NPy v R e

1

J
i

)

omtmn |

pa =l

Exhibit 39 - 000003

57



¥ g

Exhibit 39 - 000004

.,?m,. ¥ .._2 ....

L o

oA S

"”HHHEHE

rhmwmocn uo w._aam—_ﬂm




T IND LS 11589 ' -
c 4  APPROVED, LAW :

. EXHIBIT B

Section 1. IMPROVEMENTS. . ,
T Nowmwnemspmedupmmpmmmbymmmmamofmm _
mvaTimstFmRmm e - A

Lmdmesh Mhammsﬂm,hmbmwﬂmmdm;'
tirmes. wnrnotunrlia'iouabﬁ' mmwmmw-mm&upm ' .

Rate At bl h i 4--..‘.-;........"..- -‘, i i

Fremijes. are apadauyssmud furpublbhwwunenn ﬂnmual mﬂb.
mmmwtmammmmm

:_ m:maqmmwude mzquumqmumwmmamw&“'_‘”,:.-
wb&hwmwﬂwhwm&nmmm - :

?é-wme . GARE AND USE'OF PREMISES,

e b o Atee w

- A Lmn-hﬂmmmaﬁemmmbnngmﬂdmwmmﬁm
Prenﬂaﬂ LassaelhalmtusocfpemﬂuwmofﬂnPrunhuformyuriaw&:lpupou.ﬂmhhhwy
ruisance; permi any waste, wmmammuhanyuymmnhmmwpmuwpmpmy
" festes shal keep the Prérmises in & safe, neat, clean and presentable condition, and in good condition and
repak, Lum#nlwn‘msldewaiksmdpmm:wsyamﬁmPrurasu.mdmmmappmmu:
any rafirosd spur rack(s) on or serving the Premises, free and clear from any substance which might create
lhmrdandnﬂmnowshd!bedkededmyﬁnm!heh'aduoﬂhemwn

B. . Lessea shalinol permil any sign on the Premises, except signs relating 1o Lessee’s business,

Page 1 of 6
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C. |fwmmmmmpmmmmmmm¢'dmammbym
or ofher casusily, Lessee shall, within thirty (30). days efter such casualty, remove. ail debris rasulting
thergfrom. Hf Lessee fails o do sv, Lessar may remove such deébils, and Lessae agrees 1o reimburse Lessor
for elf expenses incured within thirty (30) days sfter rendition of Lessor's bill. ' .

--.0.  Lesses shal complywith all govemmesttal laws, ordindnces, nules, feguiations and ordors . -
rdaﬁ:ig-ﬁLessu'suqeofu;q Pramises, R . R

Section?, . HAZARDOUS MATERIALS, SUBSTANCES ANDWASTES: " © ..

;e AT Lskve may uta () emal quaniffol of corfimon

+" whlsoewr, and iy, be Subject 1o coniditions In sddian to Hosd:
. respoeriblily of Lesses 1o determine whither or rot'a contampler

- B. ~ - lnnoeventshok Lessee () reiease, discharge or dispose.of any Hazardous Substances; ()
* bring sy hazardous wastes-as defiiad In RCRA onlo the Pramises; (1) install o use-on the Pramises any-
" canliriine of sny mai treck.. [ R Rty AN :

o oo Cuo Hlesseeuseyor pemits the use of the Phermises for s Hizardoui Subiktance use; withor -
.| wihiut Lefsors consant; Lagasa shil fumlsh to Lesior coplés uf all‘permits, idéntfication numbers and’’
- fiotioes lksted by davemmentsl sgencles ki corinection with such Hic:ardoiss Sitistince NCe Lie, whh. -

e+ suchiothed fidormution on thesdaxsdous Stibstance vise ey iy be'feouestd by Lessor, !

wre . . Lessor, Lesape shall caies 1 Be performed an snviconimisnlal s

£ s, O Lol 900 ehal fumisltLokcor m copy.of such report, # Léssee's solicostand expenen, . >, - . . .
: © " 7bi . Withoit limitsbon. o tie provisions of Secton 12 of ths, EXHSN B Lessse shall bo
responsible for all dainages, losses, custs, expenses, claims, fines and panallis felated In sy mannec to

any Hazerdous Sitwtance uss of the Premises (or any praperty In precdmity to the Pramises) during the tann
. of thisLesse o, ¥longer, during Lessed's occupancy of the Pramigss, regardiess of Lessor's consent 1o such .

use, o¢ a7y nagligence, misconduct or strict abiity of any indemnified Party (as definad In Section 12); snd

- Inchuding; wilhou Smitation, {1} sy diminution In the.value of tha Premises and/or any sdjscest property of *
any-of thy. indsmoified Parties, and (f} the: coat and expense of dean-up, festortion, containment,
remadiatice; decortamination; femoval, Investigation, mohitoring, clasure or post-clogune, Notwithatanding
the foreguing, Lesses shail not be-responsible for Hazardous Substances (1) existing on, in or under the
ﬁmmmmmmmwmmamtmdmumqmm
oicupénGy of the Premizes, or (il) migrating from adjacent property not controlied by Lessae, of () placed
on, In or under the Premises by eny of the Indemnified Psitles; axcapt whers the Hazsrdous Substance is
-discavered by, or the contamninalion Is exacarbated by, any sxcavation or investigation undertaken by or st
the bahest of Lesses. Lessee shall have the burden of proving by a preponderance of the evidshce that any
exceptions of the foregoing to Lessee's responsibility for Hazardous Substances applies. :

E. In adition to the cther rights and remedies of Lessor tinder this Lease or as may be pravided
by law, i Lessor reascnably defermines that the Premises may have been used during the tarm of this Lease
or any prior lease with Lessee for all or any portion of the Premises, or are being used for any Hazardous
Substance use, with of without Lessor's consent thereto, snd that e release of other contamination may have
octurred, Lessor mey, at its efection and at 2ny tme during the life of this Lease or thereafier () cause the

L

Page2of8
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- Premises and/or any adjacent premises of Lessor to be tested, hvuﬁgatad or:mnhoredfwme presence’
ofmyHazardowm mmmawmmmmmmmmwmw
'fands of Lessor, (B) cause 1o be performed ity restoration of the Premises and ary adiacernit Rinds:
of Lessor, arid {iv} causa to be performad any remediation of, or respanse o, the envirommental condition of:
the Premisgs mmwmmwm«.ammrmmmmwwm .
snd the cost. and expense thereof shall be relnbiursed by Lasses {o'Lesstr: within thirty {30 days eftar’
- yendition of Lisssor's bil:. haddi[omtessormay.atltseimmmmlm ‘atiessont’sole costand. -
mm:agmmmnmmmwmmmmmm__
: dmgamypmseomtuwmp&éﬁmaummusiuomwmcmumsmdawpammﬂmmﬂuru:
, a;:gmuappmvedhnovawabywm

£l ;'Fofptupbte#ufﬂkssbcﬂm? hmﬂmmwmm i

Jod wihin fvg dafiptichs.

_subéisnce which'is () ptrdeian; ‘;xm{mmwm radiciciie; wach,
,,"'ummsubsiamm‘ﬁmlﬁswwmvdﬁmmmbmnemgmiahd«das@lﬂeduhﬁmﬁﬂ:}ruﬂo
undqrfedmi,l&f&ﬂfbﬁdhw . _ _

.-'Secuona ' U'IUHEB

LR VT Lasmwﬂamgenndpayforaﬂﬂhlumdmrﬂmsuppﬂedto&nﬁunkuwh

: Lesr-n. . o
ST e Aﬂunmuummmwﬂbe:epamesymwmmae nm:mwymmudi -
Lﬁm shajl p,y its, pmpnrﬂmatn sham a8 reasonably detsamined byl.usor

sacdmg les, . ! “ e e . . ;. - ‘.-' -. ;‘,.r;‘-.'_:;_'...,_—,.?,;-‘..--.

R TR mmshﬂno;alwmymmaﬂamtombpmﬂmfwamsmm Iabornrm!ladah '
e o RS 10 110 Preisos or otherwise arising from Lesses's use “MP"’"""" %Nw,mwm;»mw -
PR 'wdmmeanysuchkmatmmaemnu T

- Section 10. ALTERAT!ONSAND IMPROVEMENTS; CLEARAN ‘Q'E.S.;.

Y VN Non!tuaihn hpmuwﬁamkmbﬂaﬂommbenndem&femmmmm’
'cnnsmtoll.eusnr Sammnnm.!fgwm shallbesubjadtaﬂ:enudluﬂtequtummggﬂ}mumh
the operation'of is Ralkosd and to such sther condiions e& Lessor détsaines to kmpose, “yalf averita siich - -
consei shal! be cénditionied upon strict confonnanawimuappuaue gwemmemal uumwa Bhd.

Lessol’s. thanwren! clearance standards

B. All alterations, knpmvmnmtsorhstallaﬁmushnlbemmsee'ssdomﬂmdm

C. Lessee shal comply with Lessor's than-current clearance standisrds, axupl(l)winrabda
50 would cause Lesses to viclate an applimb!e govemmental raqulrement, or {ii) for any
device in place priof o Legsee taking pessassion of the Premises # such Improvement or deévice complied
with Lessor's clearance slandards at the ime of #s instaliation.

n. Any actual or implied knowledge of Lessor of a viclation of the clearanca requirements of this
Lease or of eny governmenital requiremerrs shall not refleve Lessee of the obligation o comply with such
requiremenis, nor shall eny consent of Lessor be deemed 1o be B representation of such compliance.

&
Coni -
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Section 11.  AS-IS. 7 o :
| Lessee accepti the Promises in i presant condion with ol U, whiether patend ox félant, and .

1. tomamtain, repslk of improve'the Premizes.

G 2 A. i

Ee
3.

g

o e TR b d
0 a7 N "

pey raqt within fiteet: (16) deyé:afier the due, ditts, ‘on (i) defaults Lmder any other
. _jhwmedistely corpencs.to curm Me detault, or fo complete.the curs expuditiousty But in afl beBdts Witk thity .
L (0) dayw efier et ncbea frgiven L s oo o w«wm

e By o Noithstanding the term of this Leasa sol forth. i) Aricle. I, Lestdr or Lassgi sk termiists -

", this Legss without cousie upon thirly (30) days" notice 1o the other party; provided, howevet, that at Lessor's
election, no such lermination by Leéssee shall be effective uniess and untll Lessse has vacsind and restored

_ the Premises @8 required in.Section 15A), at which time Lessor shall refind to Lessee, on & pro rats basis,

Section 14,  LESSOR'S REMEDIES,

Lessor's remadies for Lessee's default are to (a) enter and take possession of the Premises, without
:mmmsmmmuﬁmmbdﬂdusm.wmmrmmmmm
and charge Lessse for the cost of reletting, and/or (b) tesminate this Lease as provided in Secfion 13 A) sbove
ammwu&m.wa(c)mmmrMasLmnuyhavaitbwurho@ly.
‘Lessor may enter and take pessassion of the Premises by self-help, by changing locks, i necessary, and
may lock out Lassee, all without being iable for damages. ' v

Page 4o
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. VACATION OF PREMISES; REMEYAL §F LESSEE'S PROPERTY. .

i geegon 1S,
7 250 A - Upon et

Tt AL S Ay
ot o ST5ch alan
e L R IR A
orais £

el bl [
Thurd ',-‘E-‘ f&%ﬁ_i;ﬁ;ﬁﬁ. ¥ _‘:l:\?JM

v rhoe Rl
A Ly o

]
i foriy

3 s

AL Leesne shalinol sutiasse §ia Preiins
(- opeirtion of L or otfscwini) tils Legve, witiplt's

o s & Y0kt i il b pfoul( by Lo :

i B..  Siblectio this Section. 16, thi Leass.ahal bé binding upon Bnd inure 15 (e bialk of e -
* 7 parties hersin and their respective hokrs, executors, ddeilnistralocs, successors and assions. _

" Sectn1s.  CONDEMNATION. . . ..

. u,aszedmnuﬂydewm&mdbyLe:sof,nnPrqgisgl-nmcl‘b-_.mcdbyLuaubﬂmodo
mnﬁmwﬁmw_sdehﬁwdmmm.ﬁwﬁuhdhummm. Lassor shall be
mnhmmumedsfamymwpuﬂam«ﬁdhhuwmm.

. without limitation, any awerd or proceeds for the value of the leasetiold estale craatod by this Lease.
Natwithstanding the foregoing, Lessee shall have the right Jo puriue recavery from the condemning suttiortty
of mich compensalion as mey be separately awnrded 1o Lessae for Lessee's reiccation expenses, the taking
of Lessee's personal property and fixtures, and the interrisption of or damage to Lassee’ busicess.

o
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. Sechon 20. ATTORNEY'S FEES.

.. ffaither parly retains an attomey to enforce this Lease {indluding, without fimitation, the indemnily
"~ provisions of this Lease), the Pl'e\v’ﬂﬂlng panyis er;bﬂedio rwovar reasonahla athnrnay's fm o

'Secbon 29, ENTIRE AGREEMENT

St This Lease & the entie agmemar;tbeweeﬂ'ﬂtﬂ?ﬁﬂiﬁ: end’ supmdes all o!her ural or wrman

- g nts hetweer the parfies pertalning to this transactiorn, Except for the unliatersl redetermination of

. - nnual rent ag provided in Articte' I, tis Leasa maybe Mded only by 2 written | h'lstrmnem signed by s
-Lessor and Lessee. - - .

L emstnmaa e B T S
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Form Approved, Law Audit No. 217453

SUPPLEMENT TO LEASE AGREEMENT

/¢ b
. THIS SUPPLEMENT (“Supplement”) is made and enfered’ into on this / / day of
iy » 2074, between UNFON PACIFIC RAILROAD COMPANY ("Lessor™) and

CITY OF COLTON, z California municipal corporation, whose address is 650 No. La Cadens Dr,
Colton, California 92324 (“Lessee™),

RECITALS:

By instruient dated September 11, 2000, identified as Audit No. 217453 (sollectively “Lease™),
Lessor, or its predecessor in interest, leased to Lessee, or its predecessors in inferest, certain premises at
Colton, California. e , T

Lessor snd Lossee naw wish-to amend the Lease as provided in this Supplement.

AGREEMENT:

NOW, THEREFORE, it is agreed between Lessor and Lessee as follows:

Article I TERM

The term of the Lease is hereby cxtended for twenty (20) years beginning on Jenuvary |, 2004,
and expiring on December 31, 2023, unless sooner terminated as provided ih the Lease,

Article I1. RENT

A, Lessee shall pay to Lessor advapce fixed reat of Twenty Thousand Dellars
(520,800.00) for the extended term of 20 years referred 10 in Section 1 above.

B. If Lessor terminates the Lease for any reason other than Lessee’s default, or if the Lease
is terminated under Section 19 of Exhibit B to the Lease, then Eessor shall refund to Lessee the uneamed
fixed rent paid in advance for the extended term. The refund shal) be calculated on 8 pro rata basis using
a 360-day year. (For example, If the extended term is for 20 years and, if this Lease is cancelled by the
Lessor at the end of 10 years, the refund is then 50% of the advanced payment.)

Article YT AMENDMENT OF ARTICLE I OF THE LEASE

Effective January 1, 2004, the last sentence of Article | of the Lease is amended to read as
follows: “The Premises may be used for a hike and bike trail, beautification and purposes incidental
thereto. only, and for no other purpose.

Article XV.  Section 2 (B) of Exbibit B 1o the Lease is hereby amended in its entirety to read as
follosws: .

B.  Lessor reserves (I} the exclusive right to permit third party placement of

adverlising signs on the Premises, and (ii) the right 1o construct. maintain and
operate new and existing facilities (including, without limitation, trackage, fenzas,

Puge | Ceteber 29, 2003
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’ communication facilities, public and privafe roadways, pipelines and utilities)
upon, over, across or under the Premises, and to grant to others such rights,
provided that Lesses's use of the Premises is not interfered with unreasonably.

Article V.
Section 3 of Exhibit B to the Lease is hereby amended in its entirety to read as follows:

Section3.  PAYMENT OF RENT

Rent (which inchudes the fixed advance rent and all other &mounts to be paid by
Lessee undeér this Lease} shall be paid in lawful money of the United States of Americq, at such
place as shall be designated by the:Lessor, and withoin offset or deduction.

Article VI

Section 4 of Exhibit B to the Lease is hereby amended in its entirety to réad as follows:

Section4.  TAXES.AND ASSESSMENTS.

Lessee shall pay, prior to delinquency, all Property Taxes on ths Premises and on
al¥ personal property and improvements on the Premises. Lesses shall reimburse Lessor within
thirty (30) days of rendition of Lessor’s bill for any Property Taxes paid by Lessor, whether paid
separately, ag a part of the levy on other real property of Lessor, or as a part of the. central or unit
agsessment of Lessor's property. For purposes of this Lease, "Property Taxes" means al)
governmental charges and levies (Including, without limitation, real estate and personal propetty
taxes, special assessments and other charges for public improvements or services, and fmpact
fees, but not including income taxes) as may during the term of this Lease be levied upon,
assessed against or imposed upoen, or become due and payable with respect to, the Premisas or
the rents paysble under this Lease! .

Articie VIL.

Sections 6C. and 6D. of Exhibit B to the Lease are hereby amended in their entirety to
read as follows: '

Section 6. CARE AND USE OF PREMISES.

C. If any improvement on the Premizes is damaged or destroyed by fire or other
casualty, Lessee shall, within thirty (30) days after such casualty, remove all debtis resulting
therefrom. If Lessee fails 10 do so. Lessor may remove such debris, and Lessee agrees to
reimburse Lessor for all expenses incurred within thirty (30} days after rendition of Lessor's bill,

D. Lessee shall comply with all governmental Taws, ordinances, rules, regulations
and orders relating to Lessee's use of the Premises and this Lease, including, without Iimitation,
any requirements for subdividing or ylating the Premises.

Puar 2 Cewober 24, 20083
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Article VIII.

Section 7A, of Exhibit B to the Lease is bereby amended in its entirety to read as
follows:

Section 7. HAZARDOUS MATERIALS, SUBSTANCES AND WASTES.

A Without the prior written consent of Lessar, Lessee shall not use or permit the
use of the Fremises for the. goneration, use, treatment, manufacture, production, storage or
recycling of any Hazardous Substances, excapt that Lessee may use; if lawful, smalf quantities of
commion chemicals such as adhesives, lubricants and cleaning fluids in arder to conduct business
at the Premises:: The consent of Lessor iay be withheld by Lessor for any resson whatsosver,
and may be subjéet to conditions in addition to those sat forth below. 1t shall be the scle
responsibility of Lessee to determoine ywiiether or not 2 contemplated. use. of the Premises is a
Hzzardous Sabstance use, o ' ‘

Article TX,

Sections 12A. and 12B. of Exhibit B 1o the Lease are hereby amended in their entirety
to read as follows:

Section 12. RELEASE AND INDEMNITY,

A. - Asamaterial part of the consideration for this Lease, Lessec, to the extent it may
lawfilly do so, waives and releases any and ali claims against Lessor for, and agrees to
indemnify, defend and hold barmiess Lessor, its affiliates, and its and their officers, agents and
employees ("Indemnified Parties”) from and against, any loss, damage (including, without
limitation, punitive or consequential damages), injury, lizbility, claim, demand, cost or expense
(including, without limitation, attarneys' fecs and court costs), fine or penalty (collectively,
"Lpss") incurred by any person (fatluding, without limitation, Lessor, Lessee, or any employee
of Lessor or Lessee) (i) for personal injury or property damage caused to ahy person whilk on or
about the Premises, or (ii} arising from or related to any use of the Premises: by Lessee or any
invitee or lcensee of Lessee, any act or amission of Lessee, its officers, agents, cmployees,
licensees or invitees, or any breach of this Lease by Lessce.

B. The foregoing release and indemnity shall apply regardless of any negligence,
misconduot or strict liability of any Indeinified Party, except that the indemnity, only, shall not
apply to any Loss determined by final order of & court of competent jurisdiction to have besq
caused by the sole active direct negligence of any Indemnified Party.

Article X.

Section 13 of Exbibit B to the Lease is hereby amended in its entirety to read as follows:

Section |3. TERMINATION.

A. Lessor may terminate this Lease for Lesses's default by giving Lessee notice of
termination, if Lessee (i} defaults under any abligation of Lessee under this Leuse and, afrer
written natice is given by Lessor 10 Lessee specifving the default, Lesses fails either to
immediately comimence to cure the default. or to complete the cure expeditiously but in all cvents

Pape 5 Qetober 29, 2003
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within thirty (30) days after the default notice is given, or (ii) Lessee abandons the Premises for a
period of one hundred twenty (120) consecutive days.

B. Lessee acknowledges that Lessor's possible furure needs for the Premises in
connection with Lessor's transportation operations are paramount. Accordingly,
if at any time Lessor, in its sole and absolute discretion, determines that the
Prernises or any portion thereof are necessary or desirable for use in connection
with Lessor's transportation operations, or that Lessee's use of the Premises
should be terminated due to safety cousiderations associated with Lessors

 transportation operations, Lessor may terminate this Lease upon thirty (30) days
notice to Lessee or, in emergency situations, upon such shorter notice as is
reasonable in the citcumstances.

C. If Lessor shall receive a bona fide offer from a praspective buyer to purchase the
Premises and Lessor desires to accept such offer, Lessor shall furnish Lessee
with a copy of the propesed contract and notify Lesses of the intention of Lessor
to accept the same. Lessee shall have the right to elect to accept such comtract by
giving Lessor written notice thereof within fifteen (15) days after receipt by
Lessee of such contract, and by delivering to Lessor at the same time the full
amount of any eamest money specificd in such contract. If Lessee shall not 50
clect within such fifieen (15) day time period, the pravisiens of this Section 13
(C) shall terminate and be without any further force and effect, and Lessor may
enter into such contract with the third party, except that if the transaction with
the third party is not consummated according to the terms of such contract, then
the provisions of this Section 13 (C) shall be reinstated. Lessor may terminate
this lease upon ninety (90) days notice 10 Lessee if the Premises is subsequently
sold to a third parfy.

D. After payment of the advance fixed rent to Lessor, Lessee may terminate this
Lease without cause upan thirty (30) days notice to Lessor.

Article XI1.

Section 16 of Exhibit B to the Lease is hereby amended in its entirety to read as follows:

Section 16. FIBER OPTICS.

Lessee shall telephone Lessor during normal business hours (7:00 a.m, to 9:00 p.m.,
Central Time, Monday through Fridays, except for holidays) at 1-800-336-9193 {also & 24-hour,
7-day number for emergency calls) 1o determine if fiber optic cable is buried on the Premises.
Lessor may change the tclephone number and hours of operation by giving Lessee notice of the
change. If cable is buried on the Premises, Lessee will telephone the telecommunications
company(ies), amange for a cable locator, and make arrangemems for relocation or other
protection of the cable. Nonwithstanding compliance by Lessee with this Seztion 16. the release
and indemnity provisions of Section 12 above shall epply fully 10 any damage or destruction of
any telecommunications system.

Page & Ocrocer 29,2903
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Article XX,
Section 18A. of Exhibit B 1o the Lease is hereby amended in its entirety to read as
follows:
Section 18. ASSIGNMENT.

Al Lessee may sublesse the Premises or assign this Lease, by operation of law or
otherwise, only if Lesses provides Lessar with advance notice of the assignment b1 sublease and
the sublesseé’s or asvignes's written agreement for the benefit of Lessor to. be bound, by the termg
of this Leass, Mo subletting or assigriment shall relieve Lessee of its obligations’ under this
Lease. Any assignimeént or sublease by Lessee in violation of this Paragraph:A_shall be. void and
ineffective and shall, at the option of Lessor, result in an immediate termindtion of this Lease.

Article XTII.

Section 21 of Exhibit B to the Lease is hereby amended in its eiitirety io read as follows:

Section 21. RIGHTS AND OBLIGATIONS OF LESSOR.

If any of the rights and abligations of Lessor under this Tease are substantially
and negatively affected by any changes in the laws applicablé to this Lease, whether statutory,
regulatory or under federal or state judicial precedent, then Lessor may require Lessee tg enter
into. an amendment to this Lease to eliminate the negative effect on Lessor's rights and
obligations o the extent reasonably possible. ' :

Article XTIV, SPECIAL PROVISION - INSURANCE

A. At all times during the term of this Lease, Lessee shall, at Lessee's sole cost and expense,
procure and maintain the following insurance coverage: :

General Public Liability providing bodily injury, including death, personal injury and property
damage coverage with combined single limit of at least One Million Dollars ($1,000,000.00) per
occurrence and a general aggregate limit of at least One Million Dollars ($1,000,000.00). This insurance
shall provide Broad Form Contractusl Liability covering the indemnity provisions contained in this
Agreement, severability of interests, and name Lessor as an additional insured. [f coverage is purchased
on & ‘claims-insde’ basis, it shall provide for at jeast a three (3) year extended reporting or discovery
period, which shall be invoked if insurance covering the time period of this Agreement is canceled.

B. Lessee shall furnish Lessor with certificate(s) of insurance, identifying Folder No. 1915-59,
evidencing the reguired coverage and, upon request, a certified duplicate original of the policy. The
insurance company Issuing the policy shall notify Lessor, in writing, of any material alteratios including
any change in the retroaciive datc in any ‘claims-made’ policies or substantial reduction of aggregate
limits, or cancellation al least thirty {30) days prior thereto. The insurance policy shall be written bv 2

Page § Ocicber 20, 2003
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reputable insurance company or companies acceptable to Lessor or with 8 current Best's Insurance Guide
Rating of B and Class VII or beteer, and which is authorized to transact business in the state where the
Premises are located,

C. Lessee hereby waives its right of subrogation under the above insurance policy against
Lessor for payment made to or on behaif of employess of Lessee or its agents or for Joss of its owned ar
leased property or property under its care, custody and control while on or near the Premises or any other
praperty of Lessor. Lessee's insurance shall be primary with respect to any insurance carried by Lessor.

Article XV.

The't‘olldﬁing is added as Section 22 of Exhibit B'to.the Lease:

Section22. - ENTIRE AGRE
This Lease i3 the entire agreement between the pasties, and supersedes all other.

oral or written agreéments berween (he parties pertaining to this transdction. This Lease may be
amended only by a written instrument sigried by Lassoi-and Lessee.

Article XVE.

This Supplement is supplementa! to the Lease. and nothing herein contzined shall be
construed as amending or modifying the Lease, except as herein-specificaily provided,

IN WITNESS WHEREOF, Lessor and Lessee have duly executed this Supplemental
Agreement as of the date first herein written,

Lessor:

UNION PAC[}"IC RATLROAD COMPANY

By: / V
Title:

Lesseer

CITY OF COLTON

B /Jf::-»-:

) 0y
Title: < "ﬂ{ H-r-'v:r-'_.'m_

Fage & Octobey 29, 2003
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Consent To Sublease
Form App. 8/836 AVP-Law

Audit: 217453

Folder: 01915-59

CONSENT TO SUBLEASE

THIS AGREEMENT is made and entered into as of the day of

» 20__, by and between UNION PACIFIC RAILROAD COMPANY

(hereinafter the “Lessor”) and CITY OF COLTON, a California municipal corporation, to be

addressed at 650 No. La Cadena Dr., Colton, California 92324 (hereinafter the “Lessee™) and

ERNEST GROSSICH & GARY GROSSICH, to be addressed at 320 Easi F Street, Colton,
California 92324 (hereinafter the “Sublessee”™).

RECITALS:

1. By lease dated September 11, 2000, identified in the records of the Lessor as
Agreement Audit No. 217453 (hereinafter the “Basic Lease™), the Lessor is leasing to the Lessee
certain premises of the Lessor at Colton, California, as shown on a plat attached to the Basic
Lease being used by the Lessee for the purposes described in the Basic Lease.

2. Omn or about May 4, 2007, the Lessee commenced a lawsuit against the Sublessee
in California Superior Court, County of San Bernardino, Central District, entitled City of Colton
v. Grassich, Case No. CIVSS 701112 (“the Civil Action™). Through the Civil Action, the Lessee
challenged encroachments made by the Sublessee onto real property held in fee simple by the
Lessor, but leased to the Lessee pursuant to the Basic Lease. Specifically, the Lessee sought to
establish its superior right to real property identified as the 15,132 square-foot parcel, located in
a triangle-shaped block within the City of Colton that is sutrounded by East F Street, 10th Street
and Colton Avenue, and is identified on the Assessor’s Parcel Map (Attached as Exhibit A) as
APN 0162-105-05-0000 (“the Subject Property™).

3. The Lessor was eventually added as a defendant in the Civil Action via the
Sublessee’s First Amended Cross-Comyplaint, filed on or aboqt June 15, 2009.

4, Judgment was entered in the Civil Action on or about December 20, 2010, finding
in favor of Lessor and Lessee, and against Sublessee. Sublessee filed Notice of Appeal.

5. In order to avoid the further expense of appellate litigation, the parties to the Civil
Action now seek to resolve all differences between them by entering into a sublease involving a
portion of the Subject Property.

6. To effect this purpose, the Lessee is willing to sublease to the Sublessee a portion
of the premises between Colton Avenue, 102 Street and East F Street only, covered by the Basic
Lease. The Lessee and the Sublesee require the consent of the Lessor in order to enter into the
sublease. The Lessor is willing fo give such consent on the following terms and conditions.

* Folder No. 01915-59
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AGREEMENT:

NOW, THEREFORE, IT IS AGREED by and between the parties hereto as follows:

Article 1. TERM, PURPOSE, OBLIGATIONS OF LESSEE AND SUBLESSEE.,

In consideration of the covenants and agreements herein contained and subject to the
terms and conditions hereinafter set out, the Lessor hereby consents to the leasing by the Lessee
to the Sublessee of that specific-area described below covered by the Basic Lease for all or any
part of the period commencing April 1, 2012, and extending for a term concurrent with the term
of the Basic Lease, which premises may be used by the Sublessee for existing fencing, paving,
parking, and building encroachments on APN 0162-105-05-0000, between Colton Avenue, 10";
Street, and East F Sireet and only (See Attached Exhibit A, Assessor’s Map, Book 0162, Page
10, San Bemnardino County), this comsent being made subject to the following terms and
conditions: .

A. All of the covenants, terms and conditions of the Basic Lease shall continue, be
and remain in full force and effect, and the Sublessee, with respect thereto, covenants and agrees
with the Lessee and the Lessor jointly and severally to keep and perform the obligations imposed
* by the Basic Lease on the Lessee. The Sublessee shall keep and perform these obligations and
be bound in the same manner as the Lessee by the provisions contained in the Basic Lease, but
nothing herein contained shall be deemed to release the Lessee from keeping and performing all
the terms, covenants, and conditions to be kept and performed by the Lessee under the Basic
Lease or to release the Lessee from any of the Lessee’s liabilities or obligations thereunder.

B. The purpose of entering into the sublease agreement is to quiet title to the Subject
Property, while avoiding the costs of further litigation. By accepting the sublease agreement, the
Sublessee acknowledges the Lessor’s superior and unclouded title to the Subject Property, and
agrees to release, waive and relinquish all claims to any title, right, or interest in the Subject
Property, other than the leasehold interest created by the sublease.

C. The Sublessee agrees to take all actions necessary to dismiss the Civil Action,
with prejudice, as soon as possible after the sublease is signed by all parties.

D. The Sublessee agrees not to initiate or file a civil action or any other legal
proceeding to assert any right, title, or interest in the Subject Property, except for proceedings
necessary to enforce the leasehold interest created by the sublease. If the Sublessee brings any
action challenging the Lessor’s title to the Subject Property, this Agreement will constitute an
Affirmative Defense thereto, and the Lessor shall be entitled to recover from the Sublessee its
reasonable costs and attorneys® fees incurred in defending against the challenge to its title,
including post-judgment collection costs and attorney’s feés. Pursuant to California Evidence
Code section 1123(b), this Agreement is enforceable, binding and admissible in a court of law.

Folder No. 01915-59
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Article 2. NO FURTHER SUBLETTING OR ASSIGNMENT,

The parties hereto agree that nothing herein contained shall be deemed or construed to
authorize the Lessee or the Sublessee further to let or sublet the leased premises, or further to
transfer or assign any interest in the Basic Lease or sublease without the written consent of the
Lessor first had and obtained.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
in triplicate as of the date first herein written.

UNION PACIFIC RAILROAD COMPANY

By: .
Director Real Estate
(Lessor)
CITY OF COLTON
By:
Title:
(Lessee)
ERNEST GROSSICH
By:
Title:
(Sublessee)
GARY GROSSICH
By:
Title:
(Sublessee)

Folder No. C_!19I 5-59
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ATTACHMENT 2

CONSENT TO SUBLEASE AGREEMENT

BETWEEN UNION PACIFIC RAILROAD, CITY OF COLTON, ERNEST
GROSSICH AND GARY GROSSICH
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Consent To Sublease
Form App. 8/86 AVP-Law

Andit: 217453

Folder: 01915-59

CONSENT TO SUBLEASE

THIS AGREEMENT is made and entered into as of the day of
» 20__, by and between UNION PACIFIC RAILROAD COMPANY
(hereinafter the “Lessor”) and CITY OF COLTON, a California municipal corporation, to be
addressed at 650 No. La Cadena Dr., Colton, California 92324 (hereinafter the “Lessee™) and
ERNEST GROSSICH & GARY GROSSICH, to be addressed at 320 East F Street, Colton,
California 92324 (hereinafter the “Sublessee”).

RECITALS:

1. By lease dated September 11, 2000, identified in the records of the Lessor as
Agreement Audit No. 217453 (hereinafter the “Basic Lease™), the Lessor is leasing to the Lessee
certain premises of the Lessor at Colton, California, as shown on a plat attached to the Basic
Lease being used by the Lessee for the purposes described in the Basic Lease,

2. On or about May 4, 2007, the Lessee commenced a lawsuit against the Sublessee
in California Superior Court, County of San Bernardino, Central District, entitled City of Colton
v. Grossich, Case No, CIVSS 701112 (“the Civil Action”). Through the Civil Action, the Lessee
challenged encroachments made by the Sublessee onfo real property held in fee simple by the
Lessor, but leased to the Lessee pursuant to the Basic Lease. Specifically, the Lessee sought to
establish its superior right to real property identified as the 15,132 square-foot parcel, located in
a triangle-shaped block within the City of Colton that is surrounded by East F Street, 10th Street
and Colton Avenue, and is identified on the Assessor’s Parcel Map (Attached as Exhibit A) as
APN 0162-105-05-0000 (“the Subject Property™).

3 The Lessor was eventually added as a defendant in the Civil Action via the
Sublessee’s First Amended Cross-Complaint, filed on or about June 15, 2009.

4, Judgment was entered in the Civil Action on or about December 20, 2010, finding
in favor of Lessor and Lessee, and against Sublessee. Sublessee filed Notice of Appeal.

5. In order to avoid the further expense of appellate litigation, the parties to the Civil
Action now seek to resolve all differences between them by entering into a sublease involving a
portion of the Subject Property.

6. To effect this purpose, the Lessee is willing to sublease to the Sublessee a portion
of the premises between Colton Avenue, 10" Street and East F Street only, covered by the Basic
Lease. The Lessee and the Sublesee require the consent of the Lessor in order to enter into the
sublease. The Lessor is willing to give such consent on the following terms and conditions,

* Folder No. 01915-59
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AGREEMENT:
NOW, THEREFORE, IT IS AGREED by and between the parties hereto as follows:

Article 1. TERM, PURPOSE, OBLIGATIONS OF LESSEE AND SUBLESSEE.

In consideration of the covenants and agreements herein contained and subject to the
terms and conditions hereinafter set out, the Lessor hereby consents to the leasing by the Lessee
to the Sublessee of that specific area described below covered by the Basic Lease for all or any
part of the period commenecing April 1, 2012, and extending for a term concurrent with the term
of the Basic Lease, which premises may be used by the Sublessee for existing fencing, paving
parking, and building encroachments on APN 0162-105-05-0000, between Colton Avenue, 10“’l
Street, and East F Street and only (See Aftached Exhibit A, Assessor’s Map, Book 0162, Page
10, San Bernardino County), this consent being made subject to the following terms and
conditions: : '

A. All of the covenants, terms and conditions of the Basic Lease shall continue, be
and remain in full force and effect, and the Sublessee, with respect thereto, covenants and agrees
with the Lessee and the Lessor jointly and severally to keep and perform the obligations imposed
by the Basic Lease on the Lessee. The Sublessee shall keep and perform these obligations and
be bound in the same manner as the Lessee by the provisions contained in the Basic Lease, but
nothing herein contained shall be deemed to release the Lessee from keeping and performing alt
the terms, covenants, and conditions to be kept and performed by the Lessee under the Basic
Lease or to release the Lessee from any of the Lessee’s liabilities or obligations thereunder.

B. The purpose of entering into the sublease agreement is to quiet title to the Subject
Property, while avoiding the costs of further litigation. By accepting the sublease agreement, the
Sublessee acknowledges the Lessor’s superior and unclouded title to the Subject Property, and
aprees to release, waive and relinquish all claims to any title, right, or interest in the Subject
Property, other than the leasehold interest created by the sublease.

C. The Sublessee agrees to take all actions necessary to dismiss the Civil Action,
with prejudice, as soon as possible after the sublease is signed by all parties.

D. The Sublessee agrees not to initiate or file a civil action or any other legal
proceeding to assert any right, title, or interest in the Subject Property, except for proceedings
necessary to enforce the leasehold interest created by the sublease. If the Sublessee brings any
action challenging the Lessor’s title to the Subject Property, this Agreement will constitute an
Affirmative Defense thereto, and the Lessor shall be entitled to recover from the Sublessee its
reasonable costs and attorneys® fees incurred in defending against the challenge to its title,
including post-judgment collection costs and attorney’s feés. Pursuant to California Evidence
Code section 1123(b), this Agreement is enforceable, binding and admissible in a court of law.

Folder No. $1315-59
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Article 2. NO FURTHER SUBLETTING OR ASSIGNMENT.

The parties hereto agree that nothing herein contained shall be deemed or construed to
authorize the Lessee or the Sublessee further to let or sublet the leased premises, or further to
transfer or assign any interest in the Basic Lease or sublease without the written consent of the
Lessor first had and obtained.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
in triplicate as of the date first herein written.

UNION PACIFIC RAILROAD COMPANY

By: .
Director Real Estate
(Lessor)

CITY OF COLTON

By:
Title:

(Lessee)
ERNEST GROSSICH

By: éﬁ‘ Y 4 é s qzie

Title:

(Sublessee)
GARY GROSSICH
By:

Title: {
N ASublessee)

Folder No, 01615.59
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